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lit. I l i r cc r  M.irkeriiig Associ.irion'b 
(;iiidclincs t ~ r  l~.rhical Husincss I'racricc 

nrga i i imr iow involvrd i n  dirccr in;irkering i r l  ;ill 
m e d i i  wirh gencrdly :icccptcd prinriplcs ofconducr. 

'1-hew guidelitics rcflecr l ' h c  LIMA'S long-sr;inding 
policy of high levels o f  c i l i i i s  ;and [ l i e  rcslionsibiliiy 

oF rhe Associarion. in i m c i i i h s ,  ;md ;dl i i iurkrrers to 

i i i3 i i i r3in c o n w ~ n c r  and cnt i imi in i ty rcl;irionshipr 
rhnr arc ixiscd on 6 i r  a r i d  ciliii.ql pririciples. In addi- 

r i m  r n  provid ing gcner:il giiid;inic r o  the industry. 
the Guidcl i i ics hlr  Ei l i ical Rtisincs,< Pracriic arc usc<l 

by The DMAs Comniittec on Ethical Businehh 
Practice, an indusiry peer rewrw coii inl ir iee, as rhc 

standard to which direcr n i xke r i ng  promorions thar 
arc rhe subject o f  complainr to The DMA are 

compared. 

T are inrrnded r o  providc i i i d i v i d t l a l s  and 

hcse self-rcgularory guidelines arc 

inrended to be honored in lighr of rheii 

supporr rhc guidelines i n  spirir and not rrear their 
provisions as obstacles ro be circumvenred by legal 
ingenuity. 

T a i m s  and principlcs. All marketers should 

hese guidelines also represcnr T h e  DMA's 
general philosophy char self-regularory 

mandates. Self-regulatory actions are more readily 
adaptable to changing techniques and economic and 

social condirions. They encourage widespread use of 
sound business practices. 

T measures are preferable to governnienral 

ecause dishonest, misleading or offensive 
comrnunicarions discredit a l l  means o f  

rnarkering, observmc-c o l  rtirsc guidelines by a l l  
concerned i s  cxpecrcd. All pcrsons i nvdved  in  direcr 
marketing should rake reasonahle sreps to encourage 
orher indusrry menr lxm ro fnllow r1ie.sc ,guideline,$ 
2s well. 

B advertibing and markering, inc luding direcr 
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The Terms of the Ofer 
HONESTY A N D  CLARII’Y OF Ot-FER 
Article # I  
All offers should be clear, lioncst and complete so thar 
the consumer may know the exacr narurc of what is 
being offered. rhe pricc, the rcrm, of paymcnt (includ- 
ing all extra charges) and rhc conimitment involved in 
the placing o f a n  order. Before piiblication o fan  offer, 
marketers should be prepared ro suhstanriatc any 
claims or offers made. Advertisements or specific 
claims rhat  are untrue, misleading, deceprive or fraud- 
ulent should nor be used. 

ACCURACY AND CONSISTENCY 
Artick #2 
Simple and consisrent statements or representations of 
all the essential points of the offer should appear in 
rhe promotional material. The  overall impression of 
an offer should not he contradicted by individual 
sratements. representarions or dcrclaimers. 

CLARlTY OF REPREsENTATfONS 
Artick #3 
Representations which, by rheir size, placement, 
duration or other characteristics are unlikely to be 
noriced or are difficult to understand should nor be 
used if they are material to the offer. 

ACTUAL CONDfTfONS 
Article #4 
All descriptions, promises and claims OF limitation 
should he in accordance with actual conditions, 
situations and circumstances existing at the time of 
the promorion 
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DISPARAGEMEN I 
Artirk /fg 
Disparagcmenr of a n y  pcrson or group on ground5 
addressed by federal or siarc laws rhar prohihir 
discriniiriarion is  unaccepuhlc. 

Ll ECEN(.'Y 
Artirk 4'6 
Solicirarions should nor  bc sent 10 consclrmers wI10 

liave indicarcd IO die markcrer thar rhey ionsider 
thosc soliciiarions io he vulgar, immoral, Ilrofanc, 
pornographic or offensivc i n  a n y  way and who do  no, 

want  to receivc them 

I'HOTOOC'RAI'HS AND ART WORk 
Article #7 
Photographs, illustrarions, arrwork and rhe situarions 
they describe should be accurate portrayals and 
current reproductions o f  the products. sewices or 
other subjects they represent. 

mcLosuRE OF SPONSOR AN D INTENT 
Artick #8 
All marketing contacts should disclose the name of 
rhe sponsor and each purpose of the conract. No one 
should make offers or solicitations in the guise of one 
purpose when the intent is a different purpose. 

ACCESSIBfLf TY 
Artirk #Y 
Every offer and shipment should clearly identify the 
marketer's name and postal address or telephone 
number, or both, at which the consumer may obtain 
service. If an offer is made online, an e-mail address 
should also be identified. 

SOLICITATION IN 7'Ht-  GUISE OF AN 
INVOICE OR GOVERNMENTAL 
NOTIFICA TlON 
Arrirle # I O  
Offers thar are likely ro bc niisrakeri for bills, invoices, 
or  noticcs from public utilirics o r  governrncriral 
agencies should nor  be used. 

IYIS12GE. SHIPPING OR HANDLING 
CHARGI5 
Arrir lc # I  I 
I'osrage, shipping or handling charges, if any, should 
bear a reasonable rclariorirhip ro acrual cosrs incurred. 

Marketing t o  Children 
MARKETLNG TO CHfLDREN 
Artick # I 2  
Offers and the manner in which they are presenred 
rha t  arc suitable for adults only should not be made ro 
children. In derermining rhe suitability of a cornmu- 
nication with children online or in any other medium, 
marketers should address the age range. knowledge, 
sophisticarion and maturity of their intended 
audience. 

PARENTAL RESPONSIBILITYAND CHOICE 
Artick- # I 3  
Marketers should provide norice and an opporruniry 
to opr our of the marketing process so rhat parents 
have the ability ro limir the collection, use and disclo- 
sure of their children's names, addresses or other 
personally identifiable information. 
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INlTIKMAY7ON FROM O R  AHO(l.1 
CIiI l .L)Rt~N 
Ariiclt # I 4  
Markrrera should takc int i ]  :tccoimi rhc .~gc rangc, 
knriwlcdgr, sophisticarion and mdruriry of  children 
when collccririg inforn~arion from rliun. Markerers 
should liniir rhe collecrion. mse arid disseniinarioti 01 
information collected Froin or a b ~ r  children I O  infor- 
niaiion requircd for the pronmrion, sale and delivery 
of goods and services, provision of cusromcr scrvicoc. 
conducting marker rcsearch a n d  engaging i n  orlicr 
appropriarc marketing aciivit ics. 

Marketers shvuld effecrively explain that the infor- 
marion is Ixing requcsrcd for marketing purposea. 
Information nur appropriare for marketing purposes 
should not be collected. 

Upon request from a parent, markerers should 
promptly provide the source and general nature of 
information maintained abour a child. Markerers 
should implement strict security measures to ensure 
against unauthorized access, alteration or dissemina- 
rion of the data collected from or ahour children. 

MARKEUNG ONLINE TO 
CHILDREN UNDER 1.3 YEARS OFAGE 
Article #I5 
Marketers should not collecr personally identifiable 
information online from a child under 13 withour 
prior parental consenr or direcr parental notificarion 
of rhe nature and inrended use of such information 
online and an opporrunity for the parent to prevent 
such use and participation in the activity. Online 
contact information should only be used to directly 
respond to an activity initiated by a child and not to 
recontacr a child for other purposes withour prior 
parcnral consent. However, a rnarkerer may contacr 
and gcr information from a child for the  purpose of 
obraining parental conseni. 

Marketers ahould not collect, wirhour prior parental 
consenr, personally idenrifahle inforrnntion online 

from children chat would permit .any ofLline coiiracr 
wirh the child. 

Mxketers should not disrriburc r o  rhird parries, wirh- 
o u r  prior parental cmsenr .  infnrniarioii ciillccted 
from a child rhar would permir any contact wirh that 
child. 

Marketers should rakc rcisonablc arcps rn prevcnr t he  

o ~ ~ l i i i c  publicarion or posing of inforiiiarion rhar 
would allow a third parry io conracr a child off-line 
unlcss rhe inarketer has prior parenral consenr. 

Marketers should nor enrice a child ro divulge 
~~crsonal ly  identifiable inforniarioii by rhe prospecr of 
a special game, prize or orher offer. 

Markerers should nor make a child’s access ro a Web 
sire conringent on  the collection of personally idenri- 
fiable information. Only online conracr information 
used to enhance the inreractiviry of rhe sire is perrnir- 
red. 

T h e  following assumptions underlie these online 
guidelines: 

When a marketer directs a sire ar a certain age 
group, it can expecr that the visitors to rhar site are 
in rhar age range; and 
When a marketer asks rhe age of rhe child, the 
marketer can assume the answer to be truthful. 

Special Ofers and Chims 
USE OF 7-HE WORD “FEE”AND OTHER 
SlMlLA R MPESENTATIONS 
ArticIe #I6 
A producr o r  service that is offered without cost or 
obligation ro the recipient inay he unqualifiedly 
described as “free.” 

If a producr o r  service is offered as “frec,” all 
qualificarions and conditions should be clearly and 
conspicuously disclosed, in close conjuncrion wirh rhe  
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Lise of  t l ic  rerm "Frec" or orher simillr phrasr. WIicn 
rhc rerni "free" or o rher  siniil,ir rcprcscr~r:~~ions , i lc 

n i d e  ( h r  cx~11i~plc, 2-lur-I , h:llf-priic or I -cclll 

offers).  r l ic  produi l  or scrvicc reqtlired ro b c  
purcliascd should nor h a w  been inrrcased ill pricc or 
dccrcased in qunliry or qitantity. 

PRICE (.'Ohll?4Kf.\ON.C 
Ariirle # I  7 
Price comparisons ii1cIuding those IlcwccII ;I nizlr- 

kerer's currciir price and a Former, fururc or suggrsrcd 
pricc, or h e r w c e i ~  ,I iriukrrer's pricc and rhe pricc of a 
comperiror's coniprahlc producr should Ihe h i r  d t ld  

accurare. 

In each case of coinparisoil to a former, nianuhcrur- 
rr's suggesred or conipcritor's comparable producr 
price, recenr subsranrial sales should have been made 
at  rhar price in rhc same trade area. 

For comparisons wirh a future price, rhcre should I)? a 
reasonable expecrarion rhar rhe new price will hc  

charged in the foreseeable future .  

GUARANTEES 
Article # I 8  
I f a  producr or service is offered with a guaranree or a 
warranty, eirher rhe terms and conditions should be 
sct forth in full in the promorion, or rhe promorion 
should state how the consumer may obtain a copy, 
T h e  guarantee should clearly srarc rhe name and 
address of rhc guaranror and  rhe durarion of rhe guar- 
antee. 

Any requesrs for repair, replacement or refund under 
rhe terms of a guarantee or warranty should be hon- 
ored promptly. In an unqualified offer OF refund, 
repair or replacemenr, rhe customer's preference 
should prevail. 

USE OF TEST OR SURVEY DATA 
Article #19 
AI tes t  or  survey data referred ro in adverrising should 
be valid and reliable a,i ro source and merhodolow, 

.ind shoiild supporr the specific cla im for which ir  is 
cired. Advcrrising claims should nor disrorr tesl OT 
wrvey results o r  tdkc rhsm nut of conrext. 

7 WTIMONIALS AND ENDORSEME'N'TV 
AI t ic lc #20 
' lksrinwiiids and endorsements should be u e d  only if 
they are: 

a .  Aurhorired by rhc person quored; 
b. Genuine and relared LO rhe cxperience of rhc 

person giving rhem borh ar the rinic made and a r  
rhc rime of the promorion; a n d  

c. Nor taken out of conrext so as ro distort rhe 
endorser's opinion or experiencc wirh rhe 
producr. 

Sweepstakes 
USE OF THE TERM "SWEEP.STAKES" 
Arricle #2I 
Sweepstakes are promotional devices by which items 
of value (prizes) are awarded to parricipanu by chance 
wirhour rhe promorer's requiring the parricipanrs ro 
render somerhing of value (considerarion) ro be 
eligible ro parricipate. T h e  co-existence of all rhree 
elemenrs - prize, chance and considerarion - in the 
same promorion constitutes a lottery. It is illegal for 
any private enterprise to run a lotrery wirhout specif- 
ic governmental authorization. 

When skill replaces chance, the promorion becomes a 
skill contest. When  gifts (premiums or orher items of 
value) are given to all parricipanrs independent of the 
element of chance, the promotion is nor a sweep- 
stakes. Promorions that are nor sweepstakes should 
nor be held out as such. 

Only those promotional devices chat satisfy the 
defnirion sratedabove should be called or held out ro 
be a sweepstakes. 
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NO I'OR<.'HA,Sk OJ'7/ON 
Art id ( .  #22 
I'riiniorions should clearly s r a e  rhar 110 purchase IS 

rrquircd ro win swcepstdkes priza.  ' I l i c y  s h d d  nor 
rcprcsenr r l i c i r  diose who mlikc a p u r c h a ~  o r  clrher- 
wise render comidcratioii wirh rlicir m i r y  will 11.1vc ,I 
Iherrer chance  of wiriniiig or  will hc rligihli~ to  will 
more or largcr p r i m  than d i o x  who do iior make .I 

purcllase or orherwise render cons id era ti^^^. 7'11~ 

nicrliod f o r  rnreririg wirlinut ordcring \hould be casy 
ro find. read and undrrsr:ind. When response devices 
used only for enrering rhc sweepstakcs arc provided, 
thcy should be as easy ro find as rliosc tirillzed for 
ordcring rhe producr or service. 

CHANCES Oh- WINNING 
Artich #2:3 
No sweepsrakes promotion, or any of irs parts, should 
represenr rhar a recipicnr or entrant has won a prize or 
char any enrry stands a greater chance of winning a 
prize than any orher enrry when this is not rhe case. 
Winners should be selected in a manner t h a t  ensure5 
fair applicarion of the laws of chance. 

PRIZES 
Article #24 
Sweepstakes prizes should be adverrised in a manner 
char is clear, honest and complere so thar the con- 
sumer may know the' exacr nature of whar is being 
offered. For prizes paid over time, the annual pay- 
ment schedule and number of years should be clearly 
disclosed. 

Photographs, illustrarions, arrwork and the situations 
rhey represent should be accurare portrayals of the 
prizes listed in rhe promotion, 

No award or  prize should be held forth direcrly or by 
implication as having substantial monerary value i f  it 
is of  nominal worth. The  value of a non-cash prize 
should be srated ar regular retail value, whcrher actual 
cosr ro the sponsor is greater or less. 

~ 

All prizes sliould be awarded and delivered wirhouL 
cosr ro the parricipdnt. If rlierc iirc cerrain condirions 
under which a prize or prizes will iior be awarded, tll.ar 
facr should he disclosed i n  a manner rhar is easy r o  

find, rrad and undersrand 

I'KL~MJUMS 
Anide  #2Y 
Preniiuma should be advertised in a manner r l i a r  is 
clear. Iionesr and coinplcre so rhar rhc consumer may 
know rhc exacr ~i.irtirc of whar is being offered. 

A premium, gifr or irem should nor be called or held 
o u t  to be a "prize" if i t  is offered ro every recipienr of  
or participant in  a promorion. I f  all parricipanrs will 
receive a premium, gift o r  ircm, char fact should be 
clearly disclosed. 

DJSCLOSURE OF RULES 
Artick U26 
All terms and conditions of the sweepstakes, including 
entry procedures and rules, should be easy to find, 
read and undersrand. Disclosures set our i n  the rules 
section concerning no purchase option, prizes and 
chances of winning should not  conrradict rhe overall 
impression creared by rhe promotion. 

T h e  following should be sei  forth clearly in [he 
rules: 

No purchase of the advertised product or service is 
required in order to win a prize. 
A purchase will nor improve rhe chances o f  
winning. 

If applicable, disclosure char a facsimile of the 
entry blank or orher alternare means (such as a 3"x 
5" card) may be used ro enrer the sweepstakes. 
The rerminarion dare for eligibility in the sweep- 
stakes. T h e  termination dare should specify 
wherher i t  is a dare of mailing or receipt of  cn t ry  
deadline. 

- 
Procedures for entry. 
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l . i c r  c o ~ i i ~ ~ i l c r s  hhoiild Iii,iiiir.iin . i i i c l  i ~ z c  ilicir ow11 

sysrci i ih, policicc and procediirc,~, .ind :ir i n o  cost ro 
c(msunicrs rclr.iin trom iisiiig O I ~  rransfcrl~ing data, .IS 

r l ic c x w  m:ry hr. .I\ rcyiicsrcd I,? c n ~ i s ~ ~ n i c r s .  

For c d n  l i h r  t l i i i t  I S  r e n d .  d l  o r  rxchallgcd. 
applicalilc [>MA Piclercncc Scrvi ic i i a i i i c  rci~ioval l i h l  

(c.g.. M.iil I’rcfctciice ScrL’icc, E lcpho i ie  I’rrfcrcilcc 
Serviir and I!-mail I’rckrcncc Scrvicc) sho i~ l d  l)c 
cinployrd priiji ro uhc. 

D a t a  a h o u r  coiisunicrs u l i o  hdvr opiccl out o i  use ,  

inc lud ing ;r reqiicsr nor to Ihe conracred, o r  rransfcl 
should not, per rlicir requests, bc used. rented, sold 0 1  

exchanged. 

Upon requcst by a coiisumer, markerers should dis- 
close rhc source f rom which they obraincd personallv 
identifiable dara about rhar consumer. 

PERSONAL DATA 
Article # 3  I 
Marketers should he sensirive to rhe issue ofconsumer 
privacy and  should only collect, combine, rent, sell, 
exchangr or use markeri i ig dara. Markering data 
should he used only for market ing purposes. 

Data and  selection criteria that by reasonable stan- 
dards may be considered sensitive and/or int imate 
should nor be disclosed, displayed o r  provide the basis 
for lisrs made available for rental, sale or exchange 

when there is a reasonable expectation by rhe con- 
sumer thar the informarion w i l l  be kept confidential. 

Cred i t  card numbers, checking account numbers and 
debit account numhers are considered to be personal 
in format ion and therefore should not he rransferred, 
renred, sold o r  exchanged when rhere i s  a reasonable 
expectation by [he consumer rhar t h e  informarion will 
he kept ionfidcnrial.  Uccausc o f  rhc concdenrial 
nature o f  suck personally idenr ib ing numbers, they 
should nor hc publicly displayed on direcr marketing 
promot ions o r  orhrrwisc made publ ic by direcr 
inarkcrcrs 

Social Securiry nunibers .ire a l s o  co~ i \ i dc r rd  ro bc 
pcisonal i i iforni.irinn and thcrclore should nor 

bc rransfcrrcd reiircd, ’~dd o r  exihangrd for IM b y  
,I third Ip r ry  wl icn rhcrc 15 d re.lsonablc expcc i~ r i on  
b y  thc cu i i s i i t i i c I~  thr)l rhc iiifnrni.itinrl will hc krpr 
confidenri~i l .  Hrcduse ( i f  rhe confidential n.iriirc of 
Siicial Security numbers, they should not he publicly 
displayed on  diiccr inarkcring promotion, or orher- 

wise made publ ic by direcr markerers. Social Security 
t iu~nhrrs,  however, i r e  u ~ d  by direcr markerers as 
part of die process o t  extending crrdir ro c~ns i i i i i e rs  
or For marching or verificarion purposes. 

C(lLLEC770N. IJSE AND TRAN.CFER OF 
HEALTH- RLZA TED DA TA 
Article #32 
Health-related dara constitute informat ion related t o  
consumers’: 

Illnesses or condirions; 
Treatments for rhose illnesses or condirions, such 

as prescriprion drugs, medical procedures, devices 
o r  supplies; o r  

9 Treatments received From doctors (or other health 

care providers), ar hospitals, ar clinics or ar orher 
medical rreatmenr facilicies. 

These fair informat ion pracrices and principles apply 
to any individual or entity that collects, maintains, 
uses and/or rransfers health-related data for marketing 
purposes, whether or not marketing is a pr imary 
purpose. These principles are applicable to nonprofit 
as well as for-profit enrities. 

1) Personally identifiable health-related dara gained 
in  rhe context ofa relarionship hetween consumers 
and health or medical care providers or medical 
rrcarment facilirics should nor  be rransferred for 
markcring piirposrs withour the specific prior 
consent o f  rhose consumers. Health o r  medical 
care providers include licensed health care pracri- 

pharmacists and  C C ~ U ~ S C ~ O T ~ ,  and  those who  

rioners, such as doctors, nurses, psychologists, 
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teered by consumers, and gathered outside of the 
relationship benveen consumers and healrh carc 
providers. should also hc considcred scnsirivc and 
personal ill narurc. Such data should nor  he col- 
lected, rnainraincd, u ied and/or transferred for 

markc r ing  purposes unless t h o s e  consumers 
receive, a t  the r ime the data are collccred, a clear 
noticc of the niarketer’s intcnded iiscs of the dara, 

wherher the marketer w i l l  rtansfer rhe data ro third 
parties for further use, rhe nanie o f  rhe collecting 
organimtion, and  the opporrunity to opr our of 
transfer of rhe dara. Such data include, hut are nor  
l imi ted ro, data volunreered by consumers when 
responding to ,surveys and questionnaires. Clear 
notice should he easy to find, read and under- 
stand. 

Personally idcnrifiable healrh-related data inferred 
abour consumers, and gathered outside o f  the 
relarionship between consumers and healrh care 
providers, should also be considcred scnsitive and 
personal i n  naturr. Thcse are dara bascd on 
consumers’ purchasing behavior. Sucli dara 
include, hut are Inor l imi ted IO, data caprurcd by 
inquiries, donations, purchases, frequenr shoppcr 
prograina, advcrrised roll-frce rclcphone numbers. 
or orlier cunsunier reapoiisc devices. Any entiy, 

I 4 

inc ld ing a seller of o \ . c r ~ r h c - c o ~ ~ ~ i r c r  drug>, whirl, 
rises inlerred he~lrh-rclarccl d,~r.i should, pcr Ihc 
LIMA’S Privacy Promise, pr~mipt ly  providc nor i i c  
and  t l i ~  oppcmuii iry ro opr  ou t  o f  d n y  rransfrr nf 

rhe dar.i for markcring pu~pmcs .  

5) Msrkercrs iisiiig personally idcntifiablr 1ir.llrh- 
rrlnrcd dara should providc 1)oill rhc source and 
rhc i im i re  of rhe i i i k m m r i o n  rlicy h a w  ahour rhar 
consumer, upon reqiirsr of i h a r  consumer and  
rcccipr of ihar ionsunicri propcr idenrifcarion. 

6 )  Consumers slioiild i ior bc lcqtlircd ro relcjsc 
personally idenrifiahlc hcalrh-relared informarion 
ahout themselves 10 tic used for markcr ing 
purposes as a condirion o f  receiving insurance 
coverage, treatment or informarion. or orherwise 
completing their healrh care-related rransaction. 

7) T h e  text, appearance and narure o f  solicira- 

rions directed to consumers on [he basis of 
healrh-relarcd dara should  take i n r o  account 
the sensitive nature o f s u c h  data. 

8) Markerers should ensure rhat safeguards are built 
into their sysrenis r o  prorect personally identifiable 
health-related data from unauthorized access, 
alteration, abuse, thef t  o r  misappropriation. 
Employees who have access to personally identiti- 
able health-related data should agree in advance to 

use rhose data only in an authorized manner. 

I f  personally identif iable health-related data are 
transferred from one direct marketer to another for a 
markering purpose, the transferor should arrange 
strict security measures to assure rhar unauthorized 
access to the data is not l ikely during the transfer 
process. Transfers of  personally identif iable 
health-related dara should nor  be permitted For any  
marketing uses rhat are in violation of any of The 
DMA’s Guidelines for Ethical Business Practice. 

Nothing in these guidelines is meant to prohibit 
research, marketing or othhzr uses of health-related 

which are used in the aggregate. 
data which are not personally ident$able, and 
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for sciv icc or i i i fo rn ix io i i  

I f your organiL.irion cdcc rs  perswi.illy idciiriti.iL,Ic 
' i i fo rn ix io i i  frim Yisirois, v m r  i i o r i i c  slwuld include: 

* .]-tic nar t i r r  o f  pcraon.iIly d c ~ i r l l h h l c  infoi~in.~rion 
cdlccrcd abmit individual visitoia o d i n e ,  and rI1c 
rypcs of iises you nxike o lwdi  i i i t & i i i ~ r i o n  i i ic lud- 
ins niarkcring usca rh.ir yori i i i r lv inl.ike of [ l ia r  
inforinarion 

* Wherher you rransfer pcrsomlly idcii[itLible infor- 
marion 10 rhird parrics for iise by them for rlieir 
own markering and the i i i c c l i an i s i i i  by which rhc 
visiror call exercise choice n o t  ro havc such in for -  
marion transferred. 

Wherher personally identifiable informarion i s  
collected by, used by or transferred t o  agents 
(enriries working o n  your hehalo as parr of the 
business acriviries related 10 the visiror's acrions on 
rhe site, including to fulfill orders or IO p r w i d e  
in  formation or requesred services. 

Whether you use cookies or orhcr passive means of 
data collection, and whcther such data collected are 
for internal purposes or transferred ro rh i rd parries 
for marketing purposes. 

W h a t  procedures your organization has pur in place 
for accountability and enforcement purposes. 

Thar your organization keeps personally identif i-  
able informarion secure. 

IF you knowingly permit  network advertisers to collecr 
informarion on their own behalf or  on behalf o f  rheir 
clients on your Web sire, you should also provide 
notice of the network adverrisers rhar collecr informa- 
r ion f rom your sire and a mechanism by which a 

visitor can find rhose nerwork advcrrincrs ro ohrain 
rheir privacy starements and to exercise the  choice of 
nor having such informarion collected. (Network 

adverrisers are rhi rd parries rhar arreinpr IO rargct 

online advertising and make i r  more relcvanr r o  

visitors based on Web rraffic inforniariolr collecrcd 
over r ime across Web sircs of orhers.) 
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/ \ i iv  :rJvcrii,iiig or  prmiiorion for ii iarkeriiig li)i\  

hcii ig offcrcd for rciitzcl, \rile or exch; in j ic  should reflrcr 
i l i c  h c r  r l u t  :I niarkcring Ii\l i \  .in .iggrcytc collccrioil 

( i t  ni:irkcring cI.Ir:i. Such promotiori\  h h o u l d  a150 
ircllccr '1 sclisiriviry h r  r l ic  c o i i \ u n i e ~ ~  on r h t w  i i h rs .  

iClAI(KE7 IN(;  11.57 O,Y/l(;l, 
Ariirl i ,  #.34 
Lisr owner\, brokers. m'inagcrs. compilers and users or 
nlarkering l isrs khould ahcerrain the inxi ire o f  rhe l ist's 
inrended usage for each inarerially diffcrenr markering 
use pr ior  10 renral, sale, exchange. rraiisfer or use of 
rhe Iisr. L i s t  owners, brokers, managers and compil- 
ers should nor permit rhe renral, sale, exchange o r  
rransfer o f  [heir niarkering l is ts ,  nor ahould users use 

any  markering l isrs for an oFfcr char is in  violarion of 
these guidelines. 

Online Marketing 
ONLINL- INF@RMATION 
Ariick #3 5 
N o t i c e  to O n l i n e  V is i to rs  

If your organizarion operates an online sire, you 
should make your information practices available to 
visitors in a prominenr place on your Web site's home 
page or in a place that is easily accessible f rom the 
home page. The notice about in  formarion pracrices 
o n  your Web sirc should be easy to find, read, and 
understand so char a visitor is able to comprehend rhe 
scope of rhe norice. 'The norice should be available 
pr ior  to or  a r  rhc rime personally idenrifiable infor- 
marion i s  collecrcd. 

Your organization and irs posral addrcsr, and rhe Web 
sire(s) ro which the notice applies should be identified 
so rhc visiror k i ~ w v s  who is responsihle for the  Weh 
sitc. You also should provide specific conract infor- 
marloil s o  rhe visitor can coniact your organization 
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I f  yoi i r  ~~rp, . i i i i~ ,~r i , i i i ' \  p ~ i l i c j  cli.iiigr\ i i i . ~ r r ~ ~ i . i l l y  WIIII 
respcc i  io  i h c  \li,iriii; 0 1  I imoi i . i l ly  i c l c i i t ~ l ; , ~ ~ ~ l C  

i 11 rm.1 l i o n  w i t 11 111 i rcl 1p.i i r r i rs  for i i iL irkcr ing 
p t i r p m c ~ ,  ){iii will L i p I . i t c  ~ O L I I  policy slid gl\,c 
~o i i s i i n i c r \  ~ O I ~ ~ ~ I ~ ~ L I C I L I ~  I i l l r i cc  10 rli.11 cikcr. oHcrIn3 

,111 o p p r t i i i i i r y  ro  opr o t ~ r  

H o n o r i n g  Cho i cc  

Y o u  should l i o n o r  ,i ~ i c i i o i ~ ' ~  c l i o i cc  rcg:irding I IK  slid 
transfer of puson AIy i d e n r i h h l c  Inforni:irion made 
i n  accordancc wirh ~OI I I  s1:lrcd pol~cy. li Y O U  l i a w  
promised io lionor d i e  i l is i ror 's  choicc fo i~  a specific 
r ime period, and  if rhar rime period siibsequcrirly 
expires, then  yoti should provide tha t  visitor wirh a 
inew norice and chuice. YOLI should provide choiccs o f  
opr ing our online. You may also offer opt-our oprions 
by mail or relephone. 

Providing Access 
You should honor m y  representations niadc iii your 
online policy norice regarding acccs,<. 

Data  Security 
Your organiration should uhe srcuriiy technologies 
and nierhods ro guard againsr unaurhorized access, 
alrerarion, or  disseminarion of personally identifiable 
informat ion dur ing rransfrr and srorage. Your proce- 
dures should require char employees and agents o f  
your organizarion who have access IO personally iden- 
tif iable informarion use and disclose rhar information 
on ly  in a lawful and authorized manner. 

Vis i tors Under 13 Years ofAge 
If your organizarion has a sire direcred to children 
under rhe age of 13 or collects personally identifiable 

informat ion from visitors known r o  be under 13 years 
of age, your Web si te should rake rhc addirional steps 
required by Article # I  5 of these guidelines and inform 
visitors that your disclosures and prairiccs are stibjecr 
to compliance with rhr Children's Onl ine Priwcy 

Protection Act. 

1x  

Accountabi l i ty 

priiccdurc through w h i i h  yo i i i  ( i rg , i i i i~~r io i i  c.111 

~ I c ~ ~ i o ~ i s t r . i r c  : idI icrci icc 1 0  yi i i i r  <i.,red o n l i n c  

~i i t i i rni ; i r ioi i  pr:icrice\. Such '1 prmcdi i r r  m a y  Ini ludc:  

I )  s r l f  or rhird p x r y  vcrif;c,iiioin .ind i i i ~ ~ ~ i i r ~ i r i n g ~  2 )  
ii~inplaint resolurion mid 1) eduiaimn :id oiirrcr(cIi. 
T h i h  can  l i e  accuniplished I)) .in indqx i idenr  nudiror, 
public self-crrrificarion, .I rhird pdrry privacy x,il 

progr:ini, licensing program, niembcrsliip iii ii rradc. 
IiiwFessional or  orhcr iiicnihcinhip asocidrioi i  or  
self-regulatory program, or I icing suhjecr ro  
govcrnnierit regularion. 

COMMERCIAL SOLICITATIONS ONLfNF 
Arriclc #36~ 
Markerers may send commercial solicirarioiis onl ine 
under the fol lowing circumstances: 
* The solicitarions are senr 10 rhc marketer; own 

cusrorners, or  
Individuals have given their affrmarivc conseni ro 
the markercr ro receive solicirarinns online, or 

* Individuals did nor opr our d r r r  the markcrer has 
given norice of rhe opporruniry til opr o u r  f rom 
solicitations online, or 
The marketer has received assurance from t h e  rh i rd  
parry l i s t  provider thar the individuals whose e-mail 
addresses appear on  rhar l ist:  

have already provided aff irmative consenr ro 

receive solicirarions online, or  

B have already received norice of rhe opportunity 
ro have their e-mail addresses removed and have 
nor opted our. 

'There sh(~uld  Ihe .I I I I C ~ I I I I ~ ~ ~ ~ ,  ~ ~ m c l y ,  ,111d C ~ ~ C ~ I I V C  

I n  each soliciration senr online, niarketers 5hould 
furnish individuals wirh a link or noricc ihry c a n  

llsc lo: 

. reque.sr rhai rhe markcrer iior send diem iL rur r  

rcqiiesr rhat rhe marketer n o r  cci i i ,  hell, or exchange 
solicitations online, and 

[heir c-inail addresses for online solicitation 
purposes. 

I 



I ' I ic ; tbwc rcclw\rs \Iiollld Iic I i o ~ i o t ~ c ~ l  i i i  , I  t l m c l y  
iii,ttiiier. 

O t d y  rliose i i i . i r k ~ r ~ r s  i l u r  rent, sdl ,  o t ~  cxch.tngc 

inhrm:ir iot i  iiceil to p r w i d c  t i o i c c  of , I  t n i c c l i ~ l l i u i i  IO 

1 1 7 1  u i t t  ( I /  i t iFor t i ic t r io t i  rr.itistcr I O  t I t i rd-pat~ry 
ninrkcrein 

Al.irkercrs i l ioulcl proirss (~oi t i i iwci . i I  c - t i i a l  l isr, \  
obtained f rom r l i i rd  (pxrics tthiiig 'I ' l ic DMAh E-tn'iil 
I'rcfercnce Scrvicc wpprcssion 6lr. b.-MI'S i c e d  t i o r  

h e  used o n  one's o w n  i u s t w w r  l is th ,  or w l i c n  indiv id-  
uals have giveti df i rn iar ivc co1iii'iit ro I hc m.irkercr 
directly. 

Solicirarions senr  online hou ld  disclose rhe tnarkcrer's 
idcnciry, and rhe sul+ct line should be clear, Iionesr, 
and nor misleading. A niarkerer should also provide 
specific conract informat ion ar which the  individual 
can ohrain service or information. T h e  tnarkcrer's 
srreer address should be made available i n  t he  c-mail 
solicitation or by a link to the marketer's W c b  sire. 

Telephone Marketing 
KOlSONAHLE HOUI?~S 
Article #37 
Telcphonc conracts should b e  made dur ing reasonable 
hours as specified by fedcral and srate laws and 
regulations. 

TAPlNG OF CONVERSATIONS 
Article #.3H 
Tap ing  of relephone conversations hy telephone 
marketers should o d y  be conducrsd wi th  notice to or 
consent O K  all parries, o r  chc usc of  a hccping devicc, 
as required hy applicable fcdctal and srarr law:, and  

rcgulations. 

l ~ l : ~ S ' l ~ ? l ~ , ' 7 ~ ~ l l  (.TIN l X ( . ~ l i 5  
A I . I U ~ C  U.3'1 
A relcphonc markcrer s h o u l d  n11r knowingly call .i 
consunicr w h o  hds an u n l i s d  o r  iiripublt\hcti cclc- 
pl ionc nii i i ibcr, o r  a rclcylione t iumlicr for w h l i h  i l i c  
iillcd p m y  i i i i i b r  i p y  r h e  ch: i rga cxccIir in iIiht:iiicc> 

where die t iumbcr w a  pruvidcd by [lie coti<;iiiiicr io 
ilia tmirkcrcr. 

Random dial ing rcchniqucs, whcrhcr tiianiial o r  .iura- 

niarcd. i n  which those parties r o  Ihr called arc left to 

ctiancc should nor  Or used in  sales and riiatkering 
solicirarions. 

Sequenrial dial ing cechniqurs, whcrher a manual or 
automated process, in which selection o f  those parties 
to be called i s  based on the locarion of their rclephone 
numbers in a sequence of telephone numbers should 
iior be used 

Telephone markerers using automaric number  
idenrificacion (ANI) should nor renr, sell, rransfer or 
exchange, w i thour  customer consenr, telephone 
numbers gained from AN1 except where a pr io r  
business relarionship exisrs for the salc of dirccrly 
related goods or sewices 

1JSE OFAUTOMATED DIALING 
EQUIPMENT 
Article #40 
W h e n  using auromared d ia l ing  equipment  For 
any reason, telephone markerers should only use 
equipment rhar allows the telephone to immediately 
release rhe l ine when the called party rerminares rhe 
connection. 

ADRMI'S (Automatic Dialers and Recorded Message 
Players) and prerecorded messages should be used 
only in accordance w i t h  taricfs, federal, state, and local 
laws, FCC regulations a n d  cliese guidelines. 
Telephone marketers should use a l ivc operator ro 
obtain a consumer's permission before delivcring a 

recorded tncssage 
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W lhcn mi 11;: . l i ly  .it1 I O  i i i ~  r cd  d ilil I tis cq r i  i p i i i c i i  r r o  
rcadi  :I mli l r i - l ine loc.lrion, thc cquipmcnr dio~ild 
r c l c i x  edcl i  l i n e  I I K ~  I>chrc coni iccr i i ig  to .inoihcr. 

 si! OF i v i : , i ~ i m \ r i i  A ~ V O  [ I I , , I ~ ~ I N ( ;  
I :  r,, i l l l ~ A , ~ i : ~ v  ~i 
/I rli,.l,. 04 I 
K q m r e d  aliatidniicd "liang up"  c.1115 Ihy iiidividti.tl 
mxkcrei~s io coiistimcr\' r c d e n i i , i l  rc lcphonc 1nitt11- 
hen arc sect1 .IS o h i \ ~ v c  I,y C ~ I I S I I I I I C ~ S  a n d  d iould hc 
elinrinated. 

M,irkrrcrr i i~l i i i  i m  /prdi<.twe i i(ti , i  d i o l j r q  C ~ I L I ~ I I ~ I  to 
contact cov~rurnei-~' rriidmces, o,rd /him, un  uhorc  hrhalf 
thosc conrarts arc made, rhould: 

Ser a company-wide standard r ha i  requires rhar evcry 
cfforr i s  made io liavc a l ive uperaror converse 
prompr ly  w i rh  rhc consumer who answcrs t h e  
telephone. Abandoned or "hang up" calls should be 
kept as close ro 0% as possible, and in no casc should 
exceed 5 %  o f  aiiswered cal ls  per day i n  any campaign. 

If  a l ive operator is  unavailable to rak r  any call 

gcnerared hy rhc dialer, abandon the call and  

release rhe l i ne  afrer nor inore  rhan Two seconds. 

N o t  abandon rhe samc releplione number more rhan 
w i c e  w i th in  a 48 hour rime period and nor more rhan 
rwice w i r h i n  a 30-day pcr iod o f  a markering 
campaign. 

lrfurther calls are placed ro a relephone number rhar 
has been either abandoned by the marketer twice i n  
the same monrh  o f  a markcring campaign, or rwicc 
dur ing rhe past 48 hours for any markeringcampaign, 
rhen any addirional calls must be connecred prompr- 
l y  ro a live operaror. 

Nor knowingly call anyonc who lhas an unlisted or 
unpublished telephone tiurnher unless calling an 
exisring cusromer or in supporr o f  nn exisring mar- 
kcter-customer relarionship, a n d  iim knowingly call 
anvoiic who i s  on rhc markrrcis do-nor-call l isr .  

Usc The TIMA's 'ldephoni. I 'wfcrcnw Srni ic  I I . I I I ~  

renioval l i s [  prior to using ~ i i y  outhound calling I i i r  of 
prohpecrs (not  exisring cu,\ronicrs). 

A l low the predicrive dinling rysrem ro r i n g  ar 

ICiw f o u r  t i m e s  o r  hi 12 xconds  hcforc d iSCIJ l1-  

i iccring. 

(.omnpnicr thai rnmufiicture (irid/ur rdi ipredimic a i m  
dialing equipmeiir r h o u i d  

Lksign rhe  sofrwax with r h e  gxl of min imiz ing  
" h a n g  up" calls tu coilsumcis. 'The sofwarc diould be 
dclivercd ro the user sct as close ro 0'W as possiblc. 

Disrr ibure rhese Guidelinesfir Users ofPredictive 
Auto Dialing Equipment r o  purchasers of predic-  

rive d ia l i ng  equipmenr and recommend that  They 
be fol lowed. 

l ' h e  predicrive dial ing equipmenr's software should 
include reporring capabiliry rhar would I )  allow 
prospective buyers to compare producrs, and 2) per- 
m i r  rhe user o f  the equipmenr IO subsrantiate the 
manner i n  which the equipmenr is  used. Ar a m in i -  
mum, the sofware should be capable o fprov id ing  rhc 
fol lowing informarion: 

calls attempted - numbers 
calls answered - numbers and percenrage 
calls connecred - numbers and percentage 
calls passed ro agenr - numbers and percenrage 
calls capturing previous do-not-call requests 

Glorrary of Zrmr Used 
Predicrive Auto Dia l ing  Equipment - any sysrern or 
device that iniriares outgoing call atternprs from a 
predetermined lisr of phone numbers, based on  a 
computerized pacing algorithm. 

Abandoned Call - a call placed by a predicrive 
dialer ro a consumer, which, when answered by thc 
consu~~icr ,  breaks rhe connection because no live 
agenr i s  available ro speak ro the consumer. 
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. Abatiu’(in KdrC ~~ d i c  pcrccltr.lgc l i t  Icads rh;it  .irr 

hroughr up hy chc di.iler. wliicln :Ire n o r  r l ico 
rr.inslirred [o  A l i vc  operd1nr (does not include csil ls 

r o  . t i i \ w c i  iiig m,icliitics). 

Answered Cdl\ ~ ca l ls  whicln :Ire .ttiswcrcii I,y ,I l tvc 

c o i n i i i i i i c i ~  ( n o t  Liii ariswcrlng niachii ic). 

h larkr r ing  (Iampaign ~~- .i n i ~ i r k c r i ~ i g  crforr carried 
ou r  b y  niarkerers to coti,qiinier\. or by 5crvi1-c ‘igcnrs 
oil hrhalf of mLirkercrs, dur ing :i specific time 
pcriod. a n d  in which a Iisr of pospccr ivc cusioi i icv 
i s  uscd IO sell the Same product\ or serviccs. 

Rcport - reporrablc inforination rliar sliould bc 
made ava i lab le  which coiirains key points, includ- 
ing rhe percentage o f  abandoned cal ls ,  ca l l  
atremprs. call delays and other sratisiics. 

IJSE OF TELEPHCINE FACSIMII~I 
MA CHINES 
Ariii.lf 4‘42 
Unless thcrr is a pr ior  bus ine s  relnrionship wirli 
[lie recipienr, or unless rhe rccipienr has given prior 
pcrmission, unsolicired adverrisemenr should nor 

be transniicced by facsimile. Each permirted [rani- 
mission to a fax machine tiiust clearly conrain on  
each page or on the firsr page, thc dare and time the 
rransmission i s  senr, rhe idencity of the sender and rhe 
tclephonc number of the sender or the sending 
machine. 

PROMOTIONS FOR E S P 0 N . W  BY TOLL- 

Anide  t4.1 
Promorions for response by 800 or ocher roll-free 
numbers should be used only when here i s  no charge 
to the consumer for rhe call irsslfand when there i s  no 

rransfer f r o m  a roll-free number to a pay call. 

FREE AND PAY-PER-CALI. NUMBIXS 

Promotions For response by using 900 riumhcrs or a n y  
othcr cype of pay-pcr-call p rog ram should clearly arid 
conspicuously disclose all charges for rhe  call. A 
prcarnble a [  rhc bcginning of rhe 900 or ocher pay- 
per-call should includc rhe nature o f  r l ic bcrvice or  

progrdni. ch.irge per m i n u r c  ,itid rhe ror.11 csrim.ircd 
charge for r h r  call. :is wc l l  . IS  t l ic nnnie. .Iddrc.$s ‘ t r i d  

~ c l c p h ~ i i i r  number of rhe sponsor. .Ihc c:iIlcr r h o d d  
I)e givcit [ l i e  option LO disionnccr [lie c.ill .Ir ~ n y  i i i i i c  

ditring [he pre:innhle wirlloLIr incurring m y  clurgc.  

‘ I l i c  900 tiiitiihcr or d i c r  p.Iy-pcr-c‘ill should i,nly LI,,C 

ciluipiiicnr rl iar ccascs accttlnii laririg rimr .and charges 

irnniediarely upon disconncci ion by tlic cdllcr. 

I ~ l S C l ~ ~ l S ~  J I E  AND 72 (,‘TlCS 
h i d e  Mu’ 
Onor io ‘isking conAunncr\ Sui. paymenr aurhorlration, 
rclephnne niarkerers should disclose rhe cost of rhe 
inercharidise or servicc and  al l  rerms and conditions, 
including paymenr plans. wherhrr or not there i s  a no  
refund or a no canccllarioll policy in place, l imita- 
tions, and the amounr or existence o f  any extra 
charges such as shipping and handling and insurance. 
At no t imr  should high pressure tactics be urilized. 

Fund- Raising 
Article #45 
In  addtrion ro compliance wirh rhese guidelines, 
,Und-raisers and orher chartrable solicitors should, 
whenever rrquesred by donors or  potential donors, 
provide financial informarion regarding use of funds. 

Laws, Codes, and Regulations- 
Artzcle #46 
Direcr marketers should operare in accordance wirh 

laws and regularions o f  rhc United Srares Postal 
Service, rhe Federal Trade Commission, rhe Federal 
Communicarions Cornmission, the  Federal Reserve 
noard, and orher applicablc federal, starc and local 
laws governing advertising, marketing practices and 

thc transacrion o f  business 
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Other DMA Resouvcc.~ 

' l ' h c  DhdA can .iIw providr your c o l n p n y  wIrI1 
informarion on ihe fo l lowing Fcdcral ' r rddC 
Commissiori (FIT) and Federal Communications 
Conimis.\ion (FCC) regulations and rules affccring 
direcr marketers: 

mc: 
M a i l  or  le lephone Order Merchandise Rule 
Teleinarkcring Salcs Rule 
Children's Oi i l ine  I'riv3cy Pi~otccrion h l e  
Negative Option Rule 
Guides Against Dcceprive Pricing 
Guarantees and Warranries 
Equal Credi t  Opporruniry Act 
Fair D e b t  Collecrion Pracriccs Act 
Telephone Disclosure and Disputr Rcsolurion Acr 

FCC 
Telephoiic Conwmer  Protection Act 

T h e  U.S. Postal Service's Fighting Mail Order Fraud 
and Tbefi; Bert Practice5 $1 the Mail Order lndurtry 
Reference Guide i s  available, as wcll as other DMA and 
governmenr t i t l e s ,  and a variety o f  coiisunier 
education brochures. Conracr rhc Ethics and 
Consumcr Afhirs I)epartmenL in  Washingron, r1.C. 
tor more information, 

The DMA Ethics and 
Consumer Afaz'rj 
Department 

Crl i ica l  guideline,< <lrc maintaincd, updaled 
periodiwlly, and di,<tribtiied r o  thc  di rc i t  m,irkcring 
industry. 
The Commi t re r  on Ethical business 1)ractice 
investigares and examines practices and promorions 
inade throughout rhr  direct marketing field wIiicI1 
are brought co i t s  attention. 

* The  Ethics Policy Commirtee revises the guidelines 
as needed, and initiates programs and projects 
directed toward improved ethical awareness in the 
direct marketing area. 
"Dialogue" meetings bctwcen direct marketing 

professionals and consumer affairs and regulatory 
representatives facilitate increased communication 

benveen the indusrry and i t s  customets. 
* MPS (Ma i l  Preference Service) offers consumers 

assistancc in decreasing the volume o f  narional 
advertising mai l  they receive at home. I T S  
(Telephone Preference Service) offers a decrease in  
national telephone sales calls received at  home. 
E-MPS (E-mail Preference Service) offers a reduc- 
t ion  in  unsolicited commercial e-mails. 

For addit ional informarion contact T h e  DMAs 
Washington, D.C. office. 

1 1  1 I 13th Street, NW, Suire I 100 
Washington, D.C. 20036-3603 

Phone: 202.055.5030 
Fax: 202.955.0085 

E-mail: erhics4rlie-drna.org 
www rhc-dnia.org 

w .dmaconsumers .o rg  
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The Commission’s stated intention is to “enable consumers to contact one centralized 

registry to effectuate their desire not to receive telemarketing calls.” 67 Fed. Reg. at 4516. The 

Commission does not have the authority to preempt state law and create one list that would 

incorporate all state lists.’3 The Telemarketing Act does not contemplate Commission 

preemption of state lists with the creation of a national do-not-call list.14 The DMA, using its 

TPS, is not limited by the Telemarketing Act. The DMA could create such a “one stop” list and 

could work with the Commission and the states to adapt the TPS to a central clearinghouse, to 

which a business could go to scrub its list against the DMA list and all state lists. 

If, in fact, the Commission does determine that i t  has preemptive authority, i t  should 

preempt state laws as they apply to interstate phone calls. With preemption, a teleharketer 

would then be subject to the national list and the law of the state from where the telemarketing 

call is initiated for calls to individuals in that state (purely intrastate calls). Compliance with two 

legally required lists would be significantly more predictable to businesses than compliance with 

52 lists. 

D. The NPRM Exceeds the Commission’s Statutow Authority 

In the NF’RM’s proposal for a national call registry, the Commission quickly departs from 

its recognition of the fact that the “jurisdictional reach of the Rule is set by statute, and the 

Commission has no authority to expand the Rule beyond those statutory limits.” 67 Fed. Reg. at 

4497. The Commission proposes a national do-not-call list to regulate “abusive” practices based 

on the Telemarketing Act’s instruction to prohibit “telemarketers h-om undertaking a ‘pattern of 

unsolicited telephone calls which the reasonable consumer would consider coercive or abusive of 

” 15 U.S.C. 5 6103(f)(l). 

I 4  We note that Congress considered preemption of state do-not-call lists in the context of the TCPA and directed the 
FCC that if the FCC required the establishment of a single national database of telephone numbers of subscribers 
who obfect to receiving telephone solicitations, a State or local authority may not, in its regulation of telephone 
solicitations, require the use of any database, list, or listing system that does not include the part of such single 
national database that relates to such state. 47 U.S.C. 5 227(e)(2). 
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such consumer’s right to privacy.”’ Id. at 4518, citing 15 U.S.C. 5 6102(a)(3)(A). From this 

statutory text, the Commission justifies its proposal to severely limit all telemarketing- 

including legitimate activities-as “promot[ing] the [Telemarketing Actl’s privacy protections.” 

As demonstrated below, the proposed national list represents a dramatic and impermissible 

expansion of the Cornmission’s limited jurisdiction over deceptive and abusive telemarketing 

practices and ignores Congress’ intent that any regulations balance the interest in not burdening 

legitimate telcmarketing.’’ 

I .  The Telemarketing Act Does Not Authorize the Creation o/a National Do-Not-Call 
List or Registry 

The Telemarketing Act authorizes the Commission to promulgate rules to “prohibit[] 

deceptive telemarketing acts or practices and other abusive telemarketing acts or practices,” and 

then instructs the Commission to include a definition of deceptive telemarketing. 15 U.S.C. 

§ 6102(a)(l), (2). Under Commission jurisprudence, deception occurs “if; first. there is a 

representation, omission, or practice that, second, is likely IO mislead consumers acting 

reasonably under the circumstances. and third, the representation. omission, or practice is 

material.’’ 67 Fed. Reg. at 4503, citing Cliffdale Associates, 103 F.T.C. 110, 165 (emphasis 

added). We note for the record that the legitimate telemarketing activities necessady 

encompassed within the national registry are not within the Commission’s jurisdiction over 

deceptive practices because they lack the second element of deception (to mislead). Accordingly, 

the Commission does not have the authority to justify (nor does it attempt to justify it in the 

NPRM) the creation of a national do-not-call list on the basis of the jurisdiction i t  was granted in 

the Telemarketing Act to regulate “deceptive” telemarketing acts or practices. 

The Telemarketing Act further instructs the Commission to define “other abusive 

telemarketing acts or practices.” The Telemarketing Act specifies that the Commission’s rules to 

“An agency has the power to resolve a dispute or an issue only if Congress has conferred on the agency statutory I 5  

jurisdlcllon lo do so.” Richard J. Pierce Jr., Adminisrrative Low Trealise, Section 14.2 (41h Ed. 2002) at 935. 
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prevent abusive telemarketing acts or practices should include: (a) a prohibition of a “pattern of 

unsolicited telephone calls”; (b )  restrictions on the hours of the day and night when unsolicited 

telephone calls can be made to the consumers; and (c) a requirement of prompt disclosure by 

telemarketers. 15 U.S.C. 9 6102(a)(3). Neither the statute nor the legislative history mentions 

do-not-call lists, let alone a national registry. 

Neither the term “abusive” nor the term “pattern” is defined in the Telemarketing Act. 

However, accordtng to its plain meaning,I6 a “pattern” cannot consist of one call to represent a 

prohibited practice under Section 6102(a)(3). Nor can the Commission plausibly argue that all 

telemarketing swept in by a national database reasonably can be interpreted as “abusive,” which, 

as noted in the hTRh4, commonly means “wrongly used,” “perverted,” and “misapplied.”” 

Therefore, purely as a matter of statutory construction, there is nothing to authorize the 

Commission to limit or prevent through a national do-not-call list one non-deceptive telephone 

call that is made within the hours set by the Commission and that is accompanied by the requisite 

disclosures. 

However, that is precisely what the Commission’s national do-not-call regishy aims to 

do: limit legitimate, non-abusive telemarketing calls made according to the Commission’s tules. 

The Commission’s reasoning appears to exclusively lie in its conclusion that because each of the 

three enumerated examples in the statute “implicates consumers’ privacy,” 67 Fed. Reg. at 4510, 

Congress intended to grant the Commission authority to “reign in” any non-deceptive business 

practices that “impinge” on consumers’ right to privacy. Id. at 4511. While the statutory 

examples demonstrate that Congress intended to grant authority to regulate egregious 

telemarketing practices (such as a pattern of several calls made late at night or calls that are 

abusive), the proposed national do-not-call registry encompasses legitimate telemarketing firms 

and practices within its scope, irrespective of whether they meet any reasonable definition of an 

In fact, the legislative history clarifies that this statutory reference to a ”pattern” was not intended to address “a 16 

pattern or practice of telemarketing, per se.” House Report at 9. 
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“abusive” practice. The Commission should not use a very attenuated consumer privacy interesl 

to bootstrap the focused jurisdiction Congress granted i t  over “abusive” practices to support a 

national registry limiting non-abusive, legitimate activities. 

2. The Legislative History ojthe Telemarketing Act Does Not Support ihe Commission 

There is nothing i n  the legislative history of the Telemarketing Act to justify that 

telemarketing calls arc abusive or that a national do-not-call List would address deception or 

abusive practices. Clearly there i s  no basis to indicate that Congress thought a do-not-call list 

was necessary to limit deceptive practices. Moreover, the legislative history leaves no doubt that 

the Commission’s proposed national do-not-call list curtails activities that Congress instructed 

should not be included within the scope of “abusive” practices under the Telemarketing Act. 

Specifically, Congress explained that “[iln directing the Commission to prescribe rules 

prohibiting abusive telemarketing activities, it is not the intent of the Committee that 

telemarketing practices be considered per se ‘abusive.”’ H.R. Rep. No. 103-20, at 4 (1993), 

reprinted in 1993 U.S.C.C.A.N. 1626, 1629 (“House Report”) (emphasis added).I8 Indeed, in a 

passage cited in the NPRM, the House Report goes on to list the kinds of activities that would be 

considered abusive: threats or intimidation; obscene or profane language, “continuous or 

repeated” calling, or “engagement of the called party in conversation with an intent to annoy, 

harass, or oppress.” House Report at 8, cited at 67 Fed. Reg. 451 1 n.174. With respect to the 

“pattern of unsolicited telephone calls” reference in 15 U.S.C. 5 6102(a)(3), the House Report 

clarifies that “the phrase ‘a pattern or practice of telemarketing’ in . . . the bill refers only to a 

pattern or practice of telemarketing activities that violate the Commission’s rules . . . not to a 

pattern or practice of telemarketing, per se. The Committee does not intend to limit legitimate 

telemarketing practices.” House Report at 9. 

67 Fed. Reg. at 45 1 I n. 176, ciring Webster’s International Dictionary, Unabridged, 1949. 

This concern that the Commission’s d e s  not limit “legitimate telemarketing practices” is repeated subsequently in 18 

the House Report. House Report at 9. 
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According to the Commission, its proposal for a national do-not-call registry “directly 

advances the Telemarketing Act’s goal to protect consumers’ privacy” and thus is within the 

scope of the Commission’s jurisdiction. 67 Fed. Reg. at 4517. The Commission also appears to 

base its proposal on the fact that surveys show that some consumers consider telemarketing calls 

to be “intrusive” and “annoying.” Id. at 45!8.19 But as the cited passages from the legislative 

history illustrate, Congress did not grant the Commission authority to adopt any measure that the 

Commission believes advances a privacy interest or that combats a perceived annoying business 

practice among some concerns. Rather, Congress intended to strike an “equitable balance 

between the interest of stopping deceptive . . . and abusive telemarketing activities and not 

unduly burdening legitimate businesses.” House Report at 2. The national do-not-call database 

does not balance these interests because it sweeps in all legitimate, non-deceptive, non-abusive 

telemarketing practices within its parameters. 

3. rCongress Had Intended to Grant the FTC Authority to Establish a National Do- 
Not-Call List, It Would Have Done So Explicitly in the Telemarketing Act 

There is no reference to a do-not-call list-let alone a national registry-in either the 

statutory text or the legislative history of the Telemarketing Act. However, the TCPA 

demonstrates that where Congress wanted an agency to consider such a mechanism, it did so in a 

statute. Specifically, the TCPA authorized the FCC to conduct a rulemaking proceeding in 

which it was to consider a number of measures to protect residential telephone subscriber rights 

in an “efficient, effective, and economic manner and without the imposition of any additional 

charge to telephone subscribers.”20 According to the statute, these regulations could “require the 

establishment and operation of a single national database to compile a list of telephone numbers 

of residential subscribers who object to receiving telephone solicitations, and to make that 

Nowhere in the Commission’s proposal is there any factual evidence that the rate of complaints has increased 
smce the FTC’s 1995 proceeding on this issue, or any other factual evidence describing what has changed since 1995 
that justifies a national do-not-call list. Likewise, the C o m s s i o n  does not make the case that company-specific do- 
not-call lists do not work. 

’’ 47 U.S.C. 4 227(c)(2). 

19 
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compiled list and parts thereof available for purchase.” 47 U.S.C. 5 227(c)(3). Congress 

proceeded to enumerate I I specific factors for the FCC to evaluate in determining whether to 

require such a database.” As matters of administrative law and logic, i t  is implausible that only 

four years after passage of  the TCPA, Congress sought to make this specific mechanism of a 

national registry available lo the Commission without any mention in the statutory text or 

legislative history and without the express limitation in the TCPA that such a database must be 

efficient, effective, and not result in costs to subscribers. 

Not only is there no authority for the Commission to do this, but the exercise of 

jurisdiction is precluded by the specific grant of authority to the FCC. Further, the Commission’s 

proposal would directly contradict the FCC’s consideration-and rejection of-a national call 

registry in its rulemalung implementing the TCPA in 1992. In its rulemaking, the FCC found 

that such a national do-not-call list would be “costly and difficult to establish and maintain in a 

reasonably accurate form.” Rules and Regulalions Implemenling the Telephone Consumer 

Proteclion Act of 1991, 7 FCC Rcd 8752, 7 14 (1992) (the “TCPA Order”). Specifically, the 

FCC found that the high costs of such a database, ranging from $20 million to $80 million in the 

first year, and $20 million per year thereafter,22 made i t  likely that such costs would be passed 

through to consumers, in direct contravention of the TCPA’s instruction that a national database 

not result in additional charges to residential subscribers, and as against public policy. Id. at 1 14 

n.24. Accuracy, time lag, privacg3 and consumer choice concerns also weighed against creation 

of a national registry. Id. at 7 15. Accordingly, the FCC determined that it could not justify such 

a database as meeting the statutory requirements that it be an “efficient, effective, and economic” 

means of preventing unwanted telephone solicitation. The FCC concluded, “In view of the many 

drawbacks of a national do-not-call database, and in light of the existence of an effective 

2 1  47 U.S.C. 5 227(c)(3)(A)-(L). The legislative history also references the national database. See generally H.R. 
Rep.No. 103-317,LEXSEE 102 h.  rpt 317, 23-28 (1991). 

22 TCPA Order at 7 I 1 .  

21 It would indeed be ironic if the Comm~ss~on’s proposed national do-not-call registry were to threaten the privacy 
ofthe very consumers whose privacy interests the Commission purports to advance through its proposal. 
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alternative (company-specific do-not-call lists), we conclude that this alternative is not an 

efficient, effective, or economic means of avoiding unwanted telephone solicitations.”24 Rather, 

the FCC selected company-specific do-not-call lists, which more effectively preserve consumer 

choice without overly burdening legitimate telemarketing activities. fd .  Certainly, another 

independent regulatory agency with at best very general authority should not do what the 

specifically charged agency has decided not to do. 

In the NPRM, the Cominission offers only a conclusion that its proposed national 

database is “consistent” with the FCC’s  regulation^,^^ but does not provide any attempt to 

explain how the absence of any mention of a national registry in the Telemarketing Act’s text or 

legislative history is consistent with specific textual references in the TCPA. More 

conspicuously absent from the NPRM is an explanation of how the database is consistent with 

the explicit instruction in the legislative history to the Telemarketing Act that “[tlhe 

[Commission] also should take into account the obligations imposed upon all telernarketers by 

the Telephone Consumer Protection Act of 1991 10 avoid adding burdens lo legitimate 

telemarke~ing.” House Report at 8 (emphasis added). In other words, any regulations adopted by 

the Commission under the Telemarketing Act may not add any burdens to legitimate 

telemarketing activities in addition to those measures promulgated by the FCC pursuant to the 

TCPA. As explained more fully elsewhere in these comments, it is obvious that the enonnous 

cost and administrative difficulties for telemarketing firms to purchase, administer and update a 

national database adds burdens subsranfially beyond those created by the FCC’s requirement of 

company-specific databases in the TCPA Order. Accordingly, the Commission’s proposed 

national registry defies Congress’ instruction that it not add any burdens to legitimate 

telemarketing activities beyond those imposed pursuant to the TCPA. 

TCPA Order at 1 15. 

67 Fed. Reg. at 45 19. 

24 
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Notwithstanding the Commission’s assertion, its proposed national database would be 

anything but “consistent” with the FCC’s approach. For example, the proposed two-year trial 

period for the Commission’s national database, after which time it promises to “review the 

registry’s operation to obtain information about the costs and benefits of the central registry, as 

well as its regulatory and economic impact in order to determine whether to modify or terminate 

its operation,” 67 Fed. Reg. at 4517, is utterly inconsisteni with the approach Congress set forth 

for consideration of a national registry in the TCPA. The FCC was bound to, and did, consider 

costs of a national database before ordering that such a database be established. It would be 

entirely inconsistent for the Commission in this rulemaking to ignore the conservative cost 

estimates of $20 million to $80 million and the administrative difficulties of a national do-not- 

call list considered in the FCC’s rulemaking and promise to examine those costs ufrer imposing 

them on legitimate telemarketing activities for two years. As the TCPA’s text shows, Congress 

wanted these costs considered before any such database is established pursuant to a rulemaking at 

the FCC. This guidance given to the FCC should be considered by the Commission. The NPRM 

proposal of a two-year review sets up an “experiment phase” during which there could be costly 

implications to the industry and frustration to consumers should it be reversed. 

If the FCC were to initiate a subsequent rulemaking reversing its position that a national 

do-not-call registry would be costly and administratively unworkable, the FCC would face a 

burden in justifying its changed position26 and, of course, would have to adhere to the statutory 

instruction that such a database not result in costs to subscribers. However, whatever the merits 

of such a proceeding, it is clear that when Congress wanted an agency to consider a national do- 

not-call registry, it stated so explicitly in legislation. As such reference is absent &om the 

Telemarketing Act, the Commission’s assertion of authority to impose such a database is 

Under Section 553 ofthe Adrmnisbative Procedure Act, 5 U.S.C. 5 553, an agencychoosing to alter its regulatory 26 

course “must supply a reasoned analysis indicating that its prior policies and standards are being deliberately 
changed, not casually ignored.” Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383,444 F.2d 84 I ,  
852 (D.C. Clr. 1970). cert. denied, 403 U.S. 923,91 S. Ct. 2233, 29 L. Ed. 2d 701 (1971); accordMoior Vehicle 
Manufacturers Ass’n v. Slate Farm MutualAulomobile Ins. Co.. 463 U.S. 29,43, 77 L. Ed. 2d 443, 103 S. Ct. 2856 
( I  983). A change in policy must be supported by record evidence. Fox TV Station, Inc. v. FCC, No. 00-1 222 (D.C. 
Circuit February 19, 2002). 
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inconsistent with the congressional approach to determine the need for a national do-not-call 

database. 

4. Existing Business Relationship: Efect ofNaiional Do-Not-Call Regis( y .  Relation to 
Company-Spec& Regisiry 

The Commission attempts to reconcile its disregard for congressional intent not to curtail 

legitimate telemarketing activities by arguing that in the case of consumers with existing business 

relationships its national database preserves a customer’s choice to receive calls from specific 

companies through “express verifiable written authorization.” 67 Fed. Reg. at 4519. However, 

in addition to being largely duplicative of The DMA’s existing database, this proposed “solution” 

violates congressional intent not to burden legitimate telemarketing. Implementing a system for 

consumers with specific existing business relationships to opt in to telemarketing calls from 

those companies would be cost prohibitive in time, development, and maintenance. It ignores 

the very essence of telemarketing as a business practice, which presents options both to 

customers who are familiar and to consumers who may be unfamiliar with the specific company 

or product offered. The national call registry would negatively impact sales that would have 

occurred to both to categories of consumers, penalizing both the legitimate telemarketing firm 

that Congress sought to protect and the customer or consumer who might want to consider or 

receive a specific product of which he is unaware. This is particularly the case with customers 

who had previously chosen to do business with a specific company. In a $274.2 billion industry, 

these losses to legitimate telemarketing could have a very negative impact. As the legislative 

history demonstrates, these kinds of losses from legitimate telemarketing practices were not what 

Congress envisioned in granting the Commission limited authority over deceptive and abusive 

practices. 

Legitimate telemarketing is preserved by the more targeted nature of company-specific 

do-not-call lists in the current Rule. In an apparent effort to create the perception that an 

individual could elect those specific companies that the individual gives permission to call, the 

Commission proposes to allow consumers to remove themselves kom the national do-not-call 
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list with respect to individual companies. The ability of consumers to exempt specific companies 

from the database is not the surgical tool the Commission presents it to be,” but rather a 

burdensome and unwieldy instrument that exceeds the Commission’s circumscribed jurisdiction 

over legitimate, non-fraudulent, non-deceptive and non-abusive telemarketing. Managing these 

“opt-in’’ lists alone and in combination with the multiple other lists would be a significant 

expense to business. This would be even more complex if businesses must obtain “opt ins” from 

their own customers. 

Management of the Commission’s proposed selective day and time opt-out would add 

even further complexity. The use of “opt-in’’ lists will not be a realistic option for many 

companies. It will be particularly unmanageable for retail operations to manage a do-not-call list 

with an opt-in as a result of the coordination that would need to occur between clerks at stores 

and the larger corporate structure. It would be impractical for all but the most sophisticated data 

processors to cost effectively integrate these lists in a way that produces a list of individuals 

whom they are able to call. It also is unlikely that consumers will remember to whom they gave 

permission, which will result in confusion for consumers and for enforcement authorities. 

E. The Proposed National Do-Not-Call List Unconstitutionally Restricts Commercial 
a h  

The FTC proposes significant restriction upon advertising and promotions by means of 

telephone calls. Commercial speech, including marketing appeals, is, of course, protected by the 

First Amendment. See, e.g., Shupero v. Kentucky Bur Ass ‘n, 486 U S .  466 (1988) (striking down 

ban on attorney solicitations); Cenlral Hudson Gus & Elec. Corp v. Public Serv. Comm’n of 

N.Y. ,  447 U S .  557 (1980) (“Cenirul Hudson”).” 

21 Industry generally supported the more targeted nature of company-specific do-not-call lists. See, e.g., DMA 
comments in the Commission’s prior telemarketing rulemaking proceedings. 

See a’lm Virginia State Bd. ojPharmocy v. Virginia Citizens Consumer Council, Inc.. 425 U.S. 748, 770 (1976) 
(“people will perceive their own best interests ifonly they are well enough informed, and . . . the best means to that 
end is to open the CbaMels of communication rather than to close them.”). 

18 

WASHI:361 l 505 .v l  3/26/02 
15957.23 

24 



The proposed Rule would fail scrutiny under the First Amendment’s commercial speech 

doctrine for two reasons.29 First, as was the case with the statutory restrictions on broadcast 

advertising of gambling struck down in  Greaier New Orleans Broadcasting Ass ‘n, Inc. v. United 

Stares, 527 U.S. 173 (1999) (“Greater New Orleans”), and with the alcohol advertising 

regulatory regime struck down in Rubzn v. Coors Brewing Co., 514 U.S. 476 (1995) (“Rubin”), 

the proposed Rule IS “so pierced with exemptions and inconsistencies” by virtue of the numerous 

limits on the Comm~ssion’s jurisdiction “that the government cannot hope to exonerate it. 

core concern of the CeniralHudson analysis is that government not restrict commercial speech in 

a highly selective fashion that distorts the marketplace. See Rubin, 514 U S .  at 481; Virginia 

Board ofPharmacy, 425 U.S.  at 765 (1976). The proposed Rule suffers from precisely this 

defect. The gaping exemptions and inconsistencies in the regulatory scheme prevent the 

proposed Rule from sufficiently advancing the government’s stated purpose of protecting 

privacy. 

9.30 A 

Second, the proposed Rule fails to “carefully calculate the costs and benefits associated” 

with imposing its regulatory do-not-call list. See City of Cincinnati v. Discovery Network, 507 

U.S.  410, 417 n.13 (1993) (“Discovety Networt’); US. West v. Federal Communications 

Commzssion, 182 F.3d 1224, 1235 ( IOth  Cir. 1999), cerf. denied, 120 S .  Ct. 2215 (2000) (“U.S. 

Wesf”) (striking down FCC privacy regulations that limited commercial speech where the agency 

failed adequately to explain why it rejected less stringent options for accomplishing a statutory 

mandate to protect privacy)?’ The proposed Rule would impose an extensive, costly regulatory 

Although these comments focus on First Amendment d i t i e s  of the proposed Rule’s do-not-call list 19 

requirement, other aspects of the proposed Rule, such as its ban on the use of preacquired account information, also 
violate the First Amendment. 

’’ Grearer New Orleans, 527 U S .  at 1S9, citing Rubin, 514 U.S. at 488. 

” See also State ofMissouri et al. v. American Blast Fax, Inc.. et al., Case No. 4:00CV933 SNL slip opinion 2002 
U S  Dist. LEXlS 5707 (E.D. Mo., March 13,2002). (This recent case invalidates on F i r s thendment  grounds 
9 227 of the Telephone Consumer Protection Act, 41 U.S.C. 5 227. as it relates to the prohibition on sending 
unsolicited advertisements by fax absent an express recipient opt in. The court holds that the government failed to 
meet its burden under any ofthe prongs of the Ceenwul Hudson test described below). 
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regime that would be particularly onerous for communications with existing customers. 

Moreover, this onerous regime would apply selectively to only a limited segment of the 

telemarketing industry because of the FTC’s jurisdiction. The Commission has not explained, 

and cannot adequately explain, why it would choose this approach, rather than relying upon self- 

regulatory commitments that are enforceable under the Commission’s unfair and deceptive trade 

practice authority and that cover a far greater percentage of telemarketing calls. 

Government regulation of commercial speech that does not mislead or relate to illegal 

activity is subject to a three-part test. Central Hudson, 447 U.S. at 564. First, the government 

must show a substantial interest i t  intends to achieve through the regulation. Second, the 

regulation must directly advance the asserted interest. Third, the regulation must be narrowly 

tailored and no more extensive than necessary to serve the government’s substantial interest. 

Central Hudson, 447 US. at 566. The commentary to the proposed Rule does not claim that it is 

designed to reach misleading telemarketing or telemarketing relating to illegal activity, and the 

Commission has a wide range of other tools to address such deception. The proposed Rule’s 

national do-not-call list fails most egregiously the second and third prongs of the Central Hudson 

analysis, which we therefore discuss in greater detail. 

1. The Proposed Rule Contains So Many Exceptions Ihat it Fails to Advance its Staled 
Interest 

The Commission bears the burden under the second prong of Central Hudson to 

demonstrate that a speech restriction “directly and materially advances the governmental interest 

asserted.” See, e.g. ,  Greater New Orleans, 527 U S .  at 188; Edenfield v. Fane, 507 U S .  761, 

770 (1993). The government must show that a “ban will sign$canlly” advance the 

government’s interest, 44 Liquormart Inc. v. Rhode Island, 517 U.S. 484, 505 (1996) (plurality 

opinion) (emphasis added), and “that the harms i t  recites are real and that its restriction will in 

fact alleviate them to a material degree.” Edenfield, 507 U S .  at 770-71. In this case, as in 

Grealer New Orleans and Rubin, the govenunent‘s stated interest in protecting privacy is 

undermined directly and fatally by the significant exceptions in the statute that prevent the 
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proposed Rule from “directly and materially advanc[ing]” this goal. See Greater New Orleans, 

521 U.S. at 188, citing Central Hudson, 447 U.S. at 564; see also Rubin; 5 14 U.S. at 487. 

A national do-not-call list imposed by the Commission would be riddled with exceptions 

and would be far too selective in scope to accomplish its goal materially. Although the proposed 

Rule would saddle FTC-regulated industries with extremely costly barriers to commercial speech 

accomplished through telephone communications with customers, it would not, and cannot, 

cover many other entire industries. Banks, savings and loan institutions, common camers (such 

as domestic and international telephone companies), insurers regulated by state law, domestic 

and foreign airlines and other industries subject to Federal Aviation Administration regulation, 

companies subject to the Packers and Stockyards Act, as described in Section II.C above, would 

be wholly unaffected by the proposed Rule. See 15 U.S.C. $8 41 et seq. Moreover, the proposed 

Rule would have no effect whatsoever on intrastate telemarketing calls. 

As the Supreme Court warned in Greafer New Orleans, “decisions that select among 

speakers conveying virtually identical messages are in serious tension with the principles 

undergirding the First Amendment.” 527 U S .  at 194. The proposed Rule suffers from precisely 

this problem. Significant portions of the telemarketing industry would remain completely 

unaffected by the Rule, free from the heavy burdens that FTC-regulated marketers would face, 

even though they were delivering virtually the same message. The resulting incentives would 

“merely channel [telemarketers] to one [industry] from another.” Id. at 189. 

The result is the same sort of “overall irrationality” that led the Court in Rubin, 514 U.S. 

at 486, to strike down a regulatory regime that selectively prohibited listing alcohol strength on 

beer labels for the purpose of discouraging “strength wars” and thus curbing alcoholism, id. at 

483-85, while separate regulations permitted (in some cases, required) labeling of alcohol content 

on other types of alcoholic beverages, and allowed a variety of other methods of advertising 
alcohol content in various beverages. Id. at 488. As was the case in Rubin and Greater New 
Orleans, the regulation proposed here, riddled with a variety of gaping holes in its application 

and inconsistent regulatory regimes, reveals Congress’ “decidedly equivocal” attitude toward 
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adopting a regulatory do-not-call list, Greater New Orleans, 527 U.S. at 187, assuming that 

Congress ever intended to give the Commission such authority. The necessary “fit” between the 

proposed Rule and the government’s interest simply does not exist here. Rubin, 514 U.S. at 490. 

2. The Proposed National Do-Not-Call List Is Not Narrowly Tailored and I s  Far More 
Exlensive Than Necessaty 

To survive scrutiny under the third prong of the Ceniral Hudson analysis, restrictions on 

commercial speech must be narrowly tailored to achieve the government’s purpose. See Central 

Hudson, 447 U.S. at 566; see also Rubin, 514 U.S. at 486.32 The proposed Rule clearly does not 

satisfy this standard. The Supreme Court held in Discovery Network that restrictions on 

commercial speech must “carefully calculate the costs and benefits associated” with the 

restriction. 507 U.S. at 417 n.13. Carehl analysis of “costs and benefits” associated with the 

burdens on speech created by the proposed national do-not-call list is completely absent from the 

statute, its legislative history, the proposed Rule, or the Commission’s commentary. 

In U.S. West, the Tenth Circuit struck down FCC rules implementing the customer 

privacy provisions of the Telecommunications Act of 1996,47 U.S.C. 0 222, because those rules 

violated the First Amendment. Section 222 requires a telecommunications carrier to obtain 

customer “approval” in most circumstances before using, disclosing, or permitting access to 

certain customer information. The FCC implemented the statute by imposing an opt-in 

requirement, with a significant exception for marketing within the scope of a prior business 

relationship. The Tenth Circuit shuck down the FCC’s privacy rules. 

The US. Wesf decision makes clear that stringent restrictions on commercial solicitation 

are vulnerable to challenge under the Supreme Court’s Central Hudson test. The court explained 

that “when . . . alternatives are obvious [and] restrict substantially less speech,” choice of a more 

stringent rule indicates a lack of narrow tailoring and is far less likely to withstand First 

See also 44 Liquonnan, 517 U.S. at 529 (“The availability of less burdensome alternatives to reach the stated goal 12 

signals that the fit between the legislature’s ends and the means chosen to accomplish those ends may be too 
imprecise lo withstand First Amendment scrutiny.”). 
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Amendment ~crutiny.’~ It is noteworthy that the privacy restriction at issue in U.S. Wesf was less 

onerous than the do-not-call requirement in  the proposed Rule. In U.S. West, the invalidated 

privacy rules exempted marketing offers for any category of service that an existing customer 

received from a carrier, and they allowed camers to obtain approval either orally, electronically 

or in writing. In distinct contrast, the proposed Rule does not provide for any established 

customer relationship exemption, and existing consumers who have placed their names on the 

national do-not-call list could only resume receiving calls if they opt-in in writing. 67 Fed. Reg. 

at 45 I9 (requiring “express verifiable authorization”). 

U.S. Wesf also underscores that if a government agency restricts commercial speech, it 

hears a significant burden of proof to defend the restriction. The regulator must demonstrate 

“that [the alternative] strategy would not sufficiently protect consumer privacy [employing] the 

carehl calculation of costs and benefits that OUT commercial speech jurisprudence requires.” U.S. 

West, 182 F.3d at 1239. The government must build a clear record that justifies its policy choice. 

It must offer specific evidence, and may not rely upon “mere speculation” to justify its decision 

to impose a more restrictive regulatory scheme. Id.’4 

The commentary to the proposed Rule defends its national do-not-call list proposal based 

upon evidence such as consumer comments “unanimously” disfavoring telemarketing calls and 

the purported “burden” on consumers imposed by the existing company-specific do-not-call rule. 

67 Fed. Reg. at 4518, The commentary also states that “[c]onsumers have demanded more 

power to determine who will have access to their time and attention while they are in their 

U.S. West, 182 F.3d at 1238 and n.1 I (“We do not. . . stnke down regulations when any less reswictive means 33 

would sufficiently serve the state interest. We merely recognize the reality that the existence of an obvious and 
substantially less restrictive means for advancing the desired government objective indicates a lack of narrow 
tailoring.”). 

See also State ofMissouri ei al. v. American 5losl Fax, Inr., et ol., Case No. 4:00CV933 SNL slip opinion 2002 34 

U.S. Dist. LEXlS 5707 (E.D. Mo., March 13,2002) (finding infer alia that while the opt in requirement ofthe 
Stamre prohibiting unsolicited fax advertisements failed to meet the Cenhal Hudson standard, an opt out strategy 
m’ght have met the requirement that the regulation on speech “promote the government’s interest, yet be less 
intrusive to First Amendment rights.” Id. at ‘39,  and that the legislative lustory as to the burden unposed by such 
faxes was too speculative to show the government’s substantial interest, id at *34). 
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homes.” Id. Although the commentary notes that “consumers would benefit from a national 

registry.” as a “one stop” mechanism, 67 Fed. Reg. at 4519, it fails to offer evidence to show why 

this would enhance privacy as compared with existing do-not-call registries such as the large 

registry currently operated by The DMA. This showing i s  plainly insufficient to justify the 

proposed Rule under US.  Wesi and Discovery Nehvork. 

The Commission has not considered that voluntary do-not-call lists already exist and 

provide effective limits on unwanted telemarketing calls. The proposed Rule notes that The 

DMA’s Telephone Preference Service lists over 4 million consumers, and that DMA members 

are “required to adhere to the list” under threat of expulsion. 67 Fed. Reg. at 45 17 and 11.241. As 

discussed above, The DMA membership accounts for approximately 80% of the telemarketing 

market, across all industries and covering intrastate as well as interstate calls beyond the 

jurisdiction of the FTC. In fact, the FTC web site refers consumeTs to The DMA service on a 

page titled “Federal Trade Commission Consumer Alert: Privacy: What You Do Know Can 

Protect You.” See <http://www.ftc.gov~cp/wnlinelpubs/alerts/pri~rotalrt.htm>. Yet, the 

proposed Rule does not offer any evidence that the proposed do-not-call list would be more 

effective than enforceable self-regulation. “[C]onjecture . . . is inadequate to justify restrictions 

under the First Amendment.” U.S. West, 182 F.3d at 1238 (cifing Edenfield, 507 U.S. at 770-71). 

The proposed Rule also fails to analyze the very significant costs it would impose in the 

context of communications by businesses to consumers with whom they have a prior business 

relationshp, as required by Discovety Nefwork, 507 US. at 417 gnJ U.S. West, 182 F.3d at 1238- 

39. The proposed Rule is on particularly shaky gound because it would create a very costly 

regulatory regime for any commercial speech offered via telecommunications to existing 

customers when other “obvious less burdensome alternatives” exist. See Discovery Network, 507 

U S .  at 417 n.13. 

As discussed above, the proposed national do-not-call list does not cover intrastate calls, 

nor can it, given the inherent limitations of the regulatory scheme and the FTC’s jurisdiction. 

Yet, unless state-specific lists are preempted, businesses will be forced to bear a very significant 
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administrative burden of complying with multiple inconsistent and overlapping state and federal 

regulations on a per-call basis. Companies with multiple call centers would need to track which 

center calls which household on a state-by-state basis, and assign such calls according to the 

more favorable regulatory regime. This would be very costly compared to today’s methods. In 

addition, the current Rule will continue to require companies to honor existing company-specific 

do-not-call opt out lists, and the proposed Rule would require frequent scrubbing of call lists, and 

maintenance of lists of individuals opting in to receive calls through their “express verifiable 

written authorization” despite their general national opt out. 67 Fed. Reg. at 4519. This morass 

of restrictions would impose new costs on both businesses and consumers and would decrease 

legitimate and beneficial communication between consumers and businesses. As a result of these 

increased costs to business, consumers’ access to truthfid information relevant to their shopping 

and spending decisions would be curtailed as fewer companies are able to afford telemarketing as 

a form of advertisement. 

The proposed Rule also fails to study the inconvenience and the costs to consumers of 

losing access to valuable information and opportunities from companies with which they already 

do business. The Commission would require that businesses’ existing customers provide 

“express verifiable written authorization” to opt back in to communications after they have been 

placed on the national do-not-call list. Id. By requiring consumers on the proposed national do- 

not-call list to opt in to receive information from any particular business, the proposed national 

do-not-call list would create a substantial barrier to existing customers receiving information and 

opportunities they would value from businesses they know and trust. For example, the proposed 

national do-not-call list would prevent sellers from informing consumers with whom the seller 

has an established business relationship about special sale price offers or other promotions and 

product information consumers would welcome.35 Consumers would lose opportunities to save 

money through access to special sales and to other beneficial information that informs their 

Cf: Virgrnio Boord o/Phormocy, 425 U.S. at 765 (“It is a matter of public interest that [consumer] decisions, in 15 

the aggregate be intelligent and well-informed. To this end, the free flow of information is indispensable.”). 
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purchasing decisions.36 Society-at-large benefits significantly from information available from 

the commercial speech that the proposed national do-not-call list would restrict. Economic 

efficiencies for consumers and businesses result from better-informed consumers. 

These costs to both business speakers and consumer listeners must be weighed in the 

analysis ofcosts and benefits as required by Discovery Network and U.S. Wesi. 

3. Rowan v. US.  Cannot Justifi the Proposed Restriction 

If the Commission intends to use Rowan v. United Sfafes, 397 U S .  728 (1970) to defend 

the proposed Rule, such reliance would be misplaced. The statute at issue in Rowan, 39 U.S.C. 

3 4009, allows recipients of postal mail “which the addressee in his sole discretion believes to be 

erotically arousing or sexually arousing” to identify a specific source of offensive material to the 

Postmaster General. The Postmaster General must order the sender and its agents to delete the 

named addressee from all mailing lists owned or controlled by the sender, and to refrain from 

mailings to the named addressee as well as any exploitation of mailing lists bearing the named 

addressee. The statute under review in Rowan is a company-specific opt-out requirement that 

relates to a specific individual for a speci9c type of content. By contrast, the proposed Rule 

would establish an across-the-board opt-out for communications from all FTC-regulated 

companies, and would allow anyone dialing from a phone number on a network capable of 

sending the telephone number to opt an entire household out of such calls. 

The Rowan court did not have before it and did not address the constitutionality of a 

broad universal opt-out scheme, applicable to established business relationships and individuals 

who would not have chosen to discontinue receipt of such solicitations. In fact, in their 

concurring opinion, Justices Brennan and Douglas specifically raised constitutional objections to 

l6 See 44 Liquormart, 517 U.S. at 1504 (stating, “Advertising has been a part of OUI culture throughout o ~ h i s t o ~ .  
Even inwolonial days, the public relied on ‘commercial speech‘ for vital information aWout the market. . . . [Tlow 
criers called out prices in public squares. Indeed, commercial messages played such a central role in public life prior 
to the Founding that Benjamin Franklin authored his early defense ofa Free press in support of his decision to print, 
of all rhings, an advertisement for voyages to Barbados.” [internal citations omitted]). 
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the possibility that parents could include the name of a “minor” child under 19 as an additional 

named addressee in an opt-out request, despite the fact that 18 year olds had obtained majority, 

but acknowledged that the issue was not raised in this case and therefore not addressed or 

resolved. Rowan. 397 U S .  at 741. 

The Rowan court made clear that an “affirmative act by an addressee” must be directed to 

“fhal mailer” before the right to communicate could be circumscribed. Rowan, 397 U S .  at 737 

(emphasis added). This difrers markedly from the universal opt-out in the proposed Rule. The 

individualized single-mailer opt OUI permitted under Rowan allows a recipient to stop 

objectionable material after the recipient has determined that material already received from a 

particular advertiser is objectionable. The universal opt-out in the proposed Rule, in stark 

contrast, would have the effect of stopping all telemarketing to a household, without regard to 

whether the recipient would find individual solicitations or promotions objectionable, useful, 

entertaining or welcome, and without regard to consumers’ legitimate expectations of ongoing 

commerce with trusted and established business relationships. 

F. An Exception for Contacting Customers When a Pre-established Business Relationship 
Exists Should Be Created if a National Do-Not-Call List Is Established 

The proposed Rule’s failure to include an exemption for businesses to contact individuals 

with whom they have an existing business relationship is a glaring omission. If a national do- 

not-call list ultimately is created by the Commission, it should preserve the ability of businesses 

to communicate with individuals with whom they have a pre-established business relationship 

but who register for the do-not-call list. 

In the Notice, the Commission relies on its rationale fiom the 1995 rulemalung to support 

its conclusion in 2002 not to exempt telephone calls made to any person with whom the caller 

has a prior or established business or personal relati~nship.~’ The stated rationale is that such an 

67 Fed. Reg. at 4532 I J  
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